FOREIGN JUDGMENTS – CONSTRAINTS IN ECONOMIC DEVELOPMENT

Purpose of paper

In our interconnected world commerce is increasingly conducted not only across national borders but between parties from mutually alien languages, culture, political and legal systems and over substantial physical distances that greatly hamper their capacity to enforce legal rights against each other if the need arises. 
It is critical in ensuring reliability and integrity of international commerce that both parties are able to readily and cost effectively enforce their legal rights. 
The purpose of this paper is to review the effectiveness of the mechanisms presently available for:

· the enforcement in Australia of foreign judgments for the payment of money; and 
· the enforcement of the judgments of Australian courts in foreign jurisdictions
Systems and processes that facilitate the prompt and cost effective exercise of legal rights across national boundaries are important to the economic development of Australia.

Internationally in the area of e-commerce alone trade has grown from virtually zero to in excess of US$1trillion per annum in the last 15 years.  

About 85% of these transactions are B2B commerce (i.e. between businesses) and the remaining 15% consumer transactions.1

CHART 1- GROWTH IN TOTAL TRADE 1990 – 2009
In the last 20 years the total value of Australian trade as more than trebled.
CHART 2 - AUSTRALIA’S MAJOR TRADING PARTNERS 
Our trade is increasingly dominated by countries within the Asian region.
CHART 3- E-COMMERCE AS CONTRIBUTOR TO GROWTH IN TRADE

Australia is amongst the top one third of countries worldwide whose businesses engage in internet commerce. Importantly as at 2006 almost half Australian businesses reported placing orders via the internet. Whilst we do not know how many of those transactions were with businesses located overseas, to the extent that they were Australian business were exposed in the event of default by the other party in its contractual obligations.
The proportion of businesses which reported placing orders via the Internet or web for any goods or services during the year ended 30 June 2006 was 37%, an increase of 4 percentage points from the previous year. The incidence of this business practice continues to increase. 

The proportion of businesses reporting receipt of orders via the Internet or web increased from 12% in 2004-05 to 21% in 2005-06. The value of Internet income associated with the receipt of orders grew by approximately 40% from $40 billion in 2004-05 to $57 billion in 2005-06.

The substantial growth in international transactions between Australian small-medium business and individual consumers and foreign parties highlights the need for simple and cost effective processes by which all Australian businesses and consumers can  readily and effectively enforce their legal rights in international dealings.

Overview of history of recognition of judgments across foreign jurisdictions;

International Arbitration Act 1974
I should note at the outset that under the International Arbitration Act 1974 (Cth)
and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards to which Australia is a party
 awards made by arbitrators pursuant to arbitration agreement may be enforced in the courts of the Australian States and Territories.

Of its nature arbitration occurs only with the consent of the parties to the dispute.

The focus of this paper is on dispute determination through the Court process which can be pursued without the consent of the other party(ies) and for that reason enforcement of arbitral awards is not a subject of this paper. 

Common law enforcement

Historically within common law countries it has been possible to obtain a judgment in a second jurisdiction by “suing on the judgment” obtained in the first jurisdiction. I refer to that method in this paper as “common law proceedings” and “common law enforcement”.

In Williams v Jones (1845) 13 M&W 628, 634 [153 ER 262, 265] Alderson B defined the legal principle:

"The true principle is, that where a court of competent jurisdiction adjudges a sum of money to be paid, an obligation to pay it is created thereby, and an action of debt may therefore be brought upon such judgment. This is the principle upon which actions on foreign judgments are supported" 

Pre-requisites for suing on a foreign judgment debt by way of common law proceedings are that:

· The foreign court must have exercised a jurisdiction which the Australian courts recognise. ;

· The judgment must be final and conclusive, 

· The parties to the first judgment and the action brought in the second jurisdiction must be identical, and 

· The judgment in the first jurisdiction must be for a fixed, or readily calculable debt. 

Common law proceedings are permissible not only for the recovery of debts but  also:

· To enable enforcement of non monetary orders such as family law property settlements
;

· To enable Australian courts to make Declaratory Orders under Australian law to similar effect as that made in the foreign jurisdiction;
· To establish res judicata;

· To establish a defence of estoppel.

The judgments of any foreign court can be recognised in Australia in these ways provided the pre-requisites set out above are met. It is not matter if the law in the foreign jurisdiction is different to the law in Australia. Parties are not permitted to re-litigate in Australia issues determined by foreign courts pursuant to the principle of cause of action estoppel.

Of their nature common law proceedings require, preparation of initiating Court process, including the drafting of pleadings, incurring of Court filing fees, service fees, and related expenditure for professional legal costs..
It has always been open to the defendant to defend common law proceedings on the basis of:
· Public policy reasons particular to the second jurisdiction
; 

· Fraud in obtaining the initial judgment, 
· Failure of the Court in the initial jurisdiction to act in accordance with natural justice or to apply the appropriate law, or that 
· the party seeking the enforcement is estopped from doing so. 

Depending on whether or not the defendant files a defence a plaintiff will also incur professional legal costs in applying for default judgment, summary judgment or trial
Foreign Judgments Act 1991

Commencing in the early 1960’s Australian State Governments passed legislation providing for the reciprocal recognition of foreign judgments in order to simplify the process by which those judgments could be registered and enforced in Australian courts. 

By the early 1990’s these arrangements had been replicated across the States and Territories and came to be regarded as “multitudinous, cumbersome, time and cost consuming to maintain”. The various State and Territory Acts were substantially uniform, being based on the United Kingdom Foreign Judgments (Reciprocal Enforcement) Act 1933. However, there were also some inconsistencies in the State and Territory legislation and the countries with which reciprocal recognition arrangements had been negotiated. Also there was no mechanism to enable reciprocal recognition of judgments of the Australian Federal Court.

As a consequence in 1991 the then Federal Government decided to introduce legislation which would standardize the approach across the States, Territories and Commonwealth and introduced the Foreign Judgments Act 1991 (“FJA”) which passed the Parliament with bipartisan support.
The FJA is based on the principle of reciprocity of treatment between participating countries. It provides for registration in the supreme court of a State or Territory of money judgments given by the superior court of a foreign country to which the legislation is applied. The legislation may be applied by instrument with respect to a foreign country where that foreign country gives substantial reciprocity of treatment to judgments of the relevant State or Territory Supreme Court. 

Then Attorney General Michael Duffy explained the rationale in terms which remain relevant today:

“Considerations of justice, convenience, greater certainty in international transactions and comity between nations show the desirability of the scheme reflected in this Bill. With the increased mobility of persons and money across borders, the need for, and benefits of, an effective capacity to enable a judgment given in one country to be enforced against assets in another country are obvious.” 

The then Attorney General continued 

“Commonwealth legislation will facilitate negotiations, enable satisfactory arrangements to be made for judgments of all Australian superior courts, increase efficiency and reduce resource needs. At the same time, the State and Territory supreme courts will continue their role under the present law for enforcement of foreign judgments
While the Commonwealth legislation will replace State and Territory legislation, the States and Territories will still be directly involved through the consultative process on proposed arrangements with foreign countries and in the continued enforcement of foreign judgments in their courts.”

Under the arrangements agreed between the Commonwealth and the States and Territories the State and Territory Foreign Judgments Acts were intended to cease to have effect in 1993. They have now been repealed in all States and Territories except Victoria and South Australia.

In addition to providing for the enforcement of money judgments of foreign superior courts the FJA provides for:

- enforcement of judgments of foreign inferior courts where the foreign country provides reciprocal treatment for Australian inferior court judgments-agreements on this have been reached with New Zealand and the United Kingdom 
- enforcement of foreign non-money judgments-for example, injunctions-also on the basis of reciprocity, by registration in the same manner as money judgments. Agreement on this has been reached with New Zealand, and
- enforcement of New Zealand revenue judgments, including penalty components of such judgments, in the same manner as civil money judgments.
 

However, as at the date of writing no arrangements have been negotiated with other countries in relation to the recognition of non monetary judgments. Therefore, for practical purposes, other than in respect of the United Kingdom 
 and New Zealand
, the FJA acts as a vehicle to aid the enforcement of monetary judgments only. 
Litigants seeking to enforce non monetary judgments in Australian courts must continue to rely on common law proceedings.
Pre-requisites to registration under the Foreign Judgments Act 1991

Under the FJA a foreign judgment must be:
· final and conclusive, 

· for a sum of money-other than a sum in respect of a revenue debt, fine or other penalty
-and  

· enforceable by execution in the foreign country. 

Once registered, a judgment has the same force and effect for the purposes of execution as if the judgment had been originally given in the registering court.
 Grounds for setting aside a judgment once registered
A judgment once registered can be set aside upon application by the debtor to the relevant Australian Court on any of the bases: 

· that the debtor was not given sufficient notice to be able to defend the original proceedings and did not appear
;

· that the judgment was registered for an amount greater than the amount payable under it at the date of registration
;

· that  the judgment has been fully satisfied
;

· that the judgment has been discharged
;

· that the judgment was reversed on appeal
;

· that the judgment was obtained by fraud
;

· that the rights under the judgment are not vested in the person by whom the application for registration was made
;

· of inappropriate assertion of jurisdiction by the foreign court
, 

· that enforcement of the judgment would be contrary to public policy
; 

· registration in contravention of the legislation
. 

CHART – 5  
REGISTRATIONS UNDER THE FOREIGN JUDGMENTS ACT 1991 (C’TH) 1999-2009

Registrations under the FJA have been surprisingly few in number given the growth in international commerce since the FJA was introduced.

CHART - 6

ANALYSIS OF SAMPLE OF JUDGMENTS REGISTERED UNDER THE FJA
Although the sample is very small it is of some concern that none of the judgments appear to have originated from our major trading partners in the Asian region, Japan, South Korea or Taiwan.
CHART - 7
COMPARISON OF PROCEDURE, TIMEFRAMES AND COSTS FOR COMMON LAW v FJA REGISTRATION IN NEW SOUTH WALES
Once registered in the Supreme Court of a state or territory in Australia, a judgment creditor can also apply to have the judgment registered in the Supreme Court of any other state or territory in Australia in accordance with the Service and Execution of Process Act (1992)
,

CHART – 9 – COUNTRIES WITH WHICH RECIPROCAL ARRANGEMENTS ARE CURRENTLY IN PLACE COMPARED WITH STATE AND TERRITORY ARRANGEMENTS
The list of countries with whom reciprocal arrangements are in place under the FJA is significantly less than it was under the former State Acts and now omits India which is an increasingly important trading partner of Australia.
International trends in recognition of foreign judgments
The international community attempted between 1992 and 2002 to negotiate a multilateral treaty The Hague Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters dealing with the reciprocal enforcement of judgments.
In 2002 the negotiations broke down as the result of differences between the US and European Union.

The main areas which eluded agreement were:

· The laws that were to be applicable to the internet;

· Defamation;
· Consumer protection;
· Industrial property and intellectual property protection;

· Differences between jurisdictions in damages particularly arising from actions on the internet

· The requirement arising from reciprocity of having to enforce judgments in the home jurisdiction against individuals and corporations in respect of conduct that was entirely legal in the home jurisdiction;

A scaled down convention is now under negotiation, known as the Choice of Court Convention, which is limited to “international commercial matters” where businesses agree in advance to the forum in which any dispute will be heard. That forum would then have exclusive jurisdiction in respect of any such disputes.  Countries joining the treaty will agree to enforce the judgments of Courts of other treaty countries.
The proposed new convention expressly excludes:
· Consumer agreements;

· Employment contracts of an international character;

· Insolvency;

· Anti-trust matters;

· Personal injury;

· Tort claims for damage to property not arising from a contractual relationship;

· Most intellectual property rights other than copyright.

If it is successfully concluded, the proposed new Choice of Court Convention would be a step forward notwithstanding that its scope will be very limited and it would offer no assistance to aggrieved consumers.
European Economic Community

Since 1968 within the EEC a judgment given in a Member State has been recognized in the other Member States without any special procedure being required
 
 
Recognition can only be refused if:
(a) The judgment is manifestly contrary to public policy in the Member State in which recognition is sought (Art 34.1); and
(b) There was no service or opportunity for the defendant to defend (Art 34.2);
(c) The judgment is irreconcilable with a judgment given in a dispute between the same parties in the Member State in which recognition is sought (Art 34.3);
 or 

(d) The judgment is irreconcilable with an earlier judgment given in another Member State or in a third State involving the same cause of action and between the same parties (Art 34.4).
Registration is effected by the filing of a copy of the judgment and a certificate from the issuing Court confirming that the judgment is enforceable.

In the EEC no security, bond or deposit may be required of a party registering a judgment on the ground that he is a foreign national or that he is not domiciled or resident in the State in which enforcement is sought. This provision in the EEC contrasts with the provisions in our Rules of Court which permit our Courts an unfettered discretion to order a foreign judgment creditor to give security for costs
, including costs in respect of an application by a judgment debtor to set aside the registration.
In relation to the judgments of non EU countries that have treaty arrangements with EU countries, such as Australia, the procedures to achieve registration of a foreign judgment vary.

Currently arrangements are in place under the FJA with 5 of the 27 member countries:  the UK, France, Germany, Italy and Poland.  In addition reciprocal arrangements are in place with Switzerland which is not an EU member. 
Central and South America
Since 1979 Central and South American countries have recognized each others judgments pursuant to the Inter-American Convention on Extraterritorial Validity of Foreign Judgments and Arbitral Awards. This Convention applies to judgments and arbitral awards rendered in civil, commercial or labor proceedings.

The United States participated in the negotiation of the treaty but to date has not signed the treaty (nor is it expected to do so in the future).

Hong Kong and PRC

Under the "one country, two systems" formula, Hong Kong and China have distinct and separate legal systems. Until recently, no legal mechanism existed which would enable a judgment obtained in the Hong Kong Courts to be directly enforced in Mainland China (“PRC”), and vice versa.
Between Hong Kong and mainland China there is now an “Arrangement” applying to “money judgments of commercial cases given by specified courts of either the Mainland or Hong Kong made pursuant to a valid exclusive choice of court agreement in writing”.  The Arrangement has been in effect since 1 August 2008 and brought into effect by the passing of the Mainland Judgments (Reciprocal Enforcement) Ordinance by the Hong Kong legislature and the promulgation of a judicial interpretation by the Supreme People’s Court of the PRC.
The Arrangement applies to: 

• money judgments. [Orders for specific performance or injunctions are not covered];

• commercial cases. [Contracts relating to matrimonial matters wills and successions, bankruptcy and winding up, employment and consumer matters etc are excluded];

• judgments of specified courts. In Hong Kong, the Arrangement applies to judgments of the District Court and above. In the Mainland, it applies to courts at the Intermediate People’s Court level or above and to those Basic Level People’s Courts designated to have jurisdiction over civil and commercial cases involving foreign parties (42 in various provinces and municipalities);

• cases where the parties concerned have expressly agreed in writing to designate a Mainland or a Hong Kong Court to have exclusive jurisdiction for resolving any dispute;

• “legally enforceable final judgments.” 

United States
In the United States any foreign judgment can be recognized by means of common law proceedings unless the judgment breaches public policy or due process was not followed. 
The United States is not a party to any international convention governing the recognition and enforcement of foreign judgments. 

There is no provision in the US-Australia Free Trade Agreement relating to the mutual recognition of judgments. Australian judgment creditors are, therefore, limited to common law as the only basis available for enforcement of Australian judgments in the United States courts.

Current issues

It is clear that for Australia’s future economic development it is important for mechanisms to be readily available to facilitate the registration and enforcement of judgments across national boundaries.

The registration and enforcement process needs to be readily accessible by all judgment creditors and cost effective.

The available evidence shows that:

(a) There has been a substantial increase in Australian international trade since the introduction of the FJA ;

(b) Today there are less countries with which Australia has arrangements for the reciprocal recognition of judgments than was the case under the State Foreign Judgment Acts; 

(c) No countries have been added to the schedule to the Foreign Judgments Regulation since 1999; 
(d) No reciprocal arrangements are in place with our important trading partners, the United States, China, India, Thailand, Malaysia and Indonesia.  
(e) The use made of the FJA is modest 

(f) There appears to be very little use made of the reciprocal recognition arrangements with Japan, South Korea and Taiwan.
Suggestions 

Whilst the FJA has reduced the resource demands on the State and Territory governments in maintaining their own reciprocal recognition arrangements the extent of its potential benefit to Australian litigants is yet to be fully realized.

(g) Today there are substantially less countries with which Australia has arrangements for the reciprocal recognition of judgments than was the case under the State Foreign Judgment Acts; 

(h) No countries have been added to the schedule to the Foreign Judgments Regulation since 1999; 

(i) The use made of the FJA is modest 

In my respectful submission the matter is worthy of renewed focus.

What should Australia seek to do?

Ongoing data collection

Firstly as a tool to policy making relevant up to date data needs to be available to government on an ongoing basis

I suggest it would be useful if the Federal Government could take steps to monitor the number of actions in the States by way of common law enforcement and the use of the Foreign Judgments Act. Presumably this could be done by liaison with the State Supreme Courts. 

It would also assist if the Federal Government were able to use its diplomatic relationships with the countries specified in the regulation to the Foreign Judgments Act 1991 to obtain periodic statistical data on the registration of Australian judgments in the various foreign jurisdictions.

Expansion of countries with which reciprocal arrangements are in place pursuant to the FJA

Secondly it may be appropriate to revisit the possibility for negotiating reciprocal arrangements with additional countries, particularly key trading partners and those countries which had reciprocal arrangements in place under the State Acts which lapsed following the introduction of the Federal Foreign Judgments Act.

I suggest that we are likely to see the most benefit by focusing our efforts on countries that have previously demonstrated a commitment to the recognition and enforcement of foreign judgments and in particular:
(a) Countries with which arrangements have lapsed since the introduction of the FJA.(eg India and Malaysia);
(b) The EU;

(c) China (perhaps using a model similar to that agreed between Hong Kong and China);
Focus on money judgments

The experience of the Hague Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters highlights the difficulties in reaching agreement at an international level on the types of relief which should be recognized across foreign jurisdictions.  

I suggest that the most fruitful short to medium term approach is likely to be to focus our efforts on money judgments which are the most common form of judgment and fundamental to any trading relationship.

Review effectiveness of the FJA in context of international relationships
Work co-operatively with the governments of the countries with whom we have reciprocal arrangements under the FJA and, in particular, Japan, South Korea and Taiwan to identify any roadblocks to the use of the FJA.
Negotiate protocols to facilitate the registration of judgments across jurisdictions
Finally, the process of registration and enforcement would be made much quicker and cost effective if judgment creditors could register judgments and pay filing fees on line. The technologies currently being used in some of our courts and foreign courts suggest it could be possible technologically to streamline the process in these ways. This is something could possibly be addressed in the context of an international protocol.
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